
STATE OF NSW YORK

STATE TAx COMMISSION

In the llatter of the Petition
o f

Gold Fields Mlnlng Corporation
formerly Gold Fields Anerican Corporatlon

for Redetermlnatlon of a Deficiency or Revision
of a Determinatlon or Refund of Corporatlon
Franchlse Tax under Artlcl-e 9A of the Tax Law for
the  F isca l  Years  Ended 6 /30169-6130/73  & 6 /30175.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlssion, that he ls over 18 years of ager aod that on the
14th day of March, 1985, he served the wlthln notLce of DecLsion by cert l . f led
mall upon Gold Ftelds Mlning CorporatLon, formerly Gold Fiel-ds Amerlcan
Corporationr the petLtioner in the wl-thin proceedl-ng' by encloslng a true copy
thereof in a securely sealed postpaLd wrapper addressed as follows:

Gold Flelds Mlning Corporation
formerly Gold Fields Amerlcan Corporatlon
230 Park Avenue
New York, NY 70769

and by depositl,ng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee Ls the Petltloner
hereln and that the address set forth on sald wrapper ls the last known address
of the petLt loner,

Sworn to before ne
14th day of March,

to

this
1 9 8 5 .

pursuant to Tax
ster



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Gold Ftelds Mining Corporatlon
fornerly Gold Ftelds American Corporation

for Redeternination of a Deficiency or RevLslon
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Flscal Years Ended 6l3Ol69-613O173 & 613O175.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he Ls over 18 years of age, and that on the
l4th day of March, 1985, he served the wtthln notLce of Declslon by cert l f led
mail upon Eileen S. Sllvers, the representatlve of the petitloner in the wlthin
proeeedLng, by encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

EII-een S. Si lvers
Paul, I{eiss, Rifkind, I'Iharton & Garrlson
34 Park Ave.
New York, NY f0154

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post offLce under the exclusive care and custody of the Unlted Statee Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petitioner herein and that the address set forth on said ltraPPer is the
last known address of the representatlve of the Petitioner.

Sworn to before me thls
14th day of March, 1985.

er oathsto
sec tLon 174pursuant
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S T A T E  T A X  C O M M I S S I O N
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March 14, 1985

Gold Flelds Mlnlng Corporation
fornerly GoLd Fields Amerlcan Corporation
230 Park Avenue
New York, NY 10169

Gentlemen:

Please take notLce of the Declsion of the State Tax Conrmlsslon enclosed
herewith.

You have now exhausted your rtght of revlew at the adnlnlstratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revlelt an
adverse decisLon by the State Tax Cornmlssion may be Lnstltuted only under
Article 78 of the Civll- Practlce Law and Rules, and nust be conrmenced ln the
Supreme Court of the State of New York, ALbany County, wlthln 4 months fron the
date of this not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
with thts declsion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgatlon UnLt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO},IMISSION

Petitloner I s Representatlve
El leen S. SLlvers
Pau1, Welss, Rlfkind, Wharton & Garrlson
34 Park Ave.
New York, NY 10154
TaxLng Bureaurs Representatlve



STATE OF NEW YORK
',

STATE TAX COMMISSION

:
In the Matter of the Pet i t lon

o f
:

GOLD FIELDS MINING CORPORATION, DECISION
formerly GOLD FIELDS AMERICAN CORPORATION i

for RedetermLnatlon of a Deficiency or for :
Refund of Franchise Tax on Buslness Corporatlons
under ArticLe 9-A of the Tax Law for the Flscal :
Years Ended June 30, 1969, June 30, 1970, June
30,  I97 I ,  June 30 ,  1972,  June 30 ,  1973 and :
June 30, 1975.

3

Petitioner, Gold Flelds Mlning Corporatl.on, formerly Gold Fields Anerlcan

CorporatLon, 280 Park Avenue, New York, New York 10017, f i led a pet l t ion for

redeterminatlon of a deflclency or for refund of franchLse tax on buslness

. corporatlons under Articl-e 9-A of the Tax Law for the flscal- years ended June

30, 1969, June 30, 1970, June 30, L97I,  June 30, L972, June 30, 1973 and June

30,  1975 (F i le  Nos .  35272 and 35718) .

A fornal hearlng was held before Dorl.s Stel.nhardt, Hearing Offlcer' at the

offLces of the State Tax Conmission, Two World Trade Center, New York, New

York, on Apri l  19, 1984 at 10:30 A.t{ . ,  wlth al l  br iefs subnlt ted by August 3 '

1984. Pet i t loner appeared by Paul,  Weiss, Rlfk ind, Wharton & Garr lson (ElLeen

S. Sl lvers, Esq. and MlLdred El len Robbr Esq.,  of  counsel) .  The Audlt  Dl.v is lon

appeared by John P. Dugan, Esq. (Wil l lan Fox, Esg.,  of  counseL).

ISSUES

I. t r{hether,  for each of the f tscal years 1969 through L972, pet i t loner

was entitled to allocate its business income pursuant to Tax Law sectLon

2 1 0 . 3 ( a ) .
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I I .  Whether,  for each of the f iscal  years 1969 through 1972, pet l t toner

entitl-ed to exclude from entlre net income all lncome and galn derived fron

Tennessee operat ions.

III. Wtrether petitLoner rras entltled to exclude from entire net lncome the

galn real- lzed ln f lscal  years L972, 1973 and 1975 on the sale ln 1972 of the

assets ut i l ized ln l ts Tennessee operat ions.

IV. Wtrether the due process cl-ause of the Fourteenth Amendnent to the

United States ConstitutLon prevents New York from inposLng franchise tax on the

incone ar ls ing fron pet i t ionerrs operat lons in Tennessee and pet l t ionerrs gain

on the sale of assets used tn l ts Tennessee operat ions.

V. I{hether the coumerce clause of the United States Constitutlop prevents

New York from imposlng franchise tax on the income arising fron petltionerrs

operat ions in Tennessee and pet l t lonerts gain on the sale of assets used Ln Lts

Tennessee operat lons.

VI.  Whether certain notes and obl lgat ions held by pet l t ioner Ln f lscal

years L972, 1973 and 1975 constituted l-nvestment capital withln the meanlng of

Tax Law sect ion 208.5.

FINDINGS OF FACT

1. The Audlt Dlvislon lssued to petl-tloner, Gol-d Fielils ltlnl-ng Corporatlon'

fornerly Gold Flelds Amerlcan Corporatl-on, five notlces of deflcl-encyl assertlng

addltlonal franchise tax due under Article 9-A of the Tax Law for the flscal

year ended June 30, 1969 through the fiscal year ended June 30r L973, scheduled

as fol lows:

FISCAL YEAR DATE OF NOTICE
ENDED OF DEFICIENCY TAX-6foioTT -oz'ffifT7T 

$ zolf57.7o
6/30170  L r / rs /73  12 ,871 .00
613A/7  I  l l l l 5 l73  15 ,255 .00
6130/72 Lo/2818r 120,872.00
6/30 /73  ro /28 /81  20 ,975.00

$191 ,460 .70

INTEREST TOTAJ,
$. 9;98 $ 2T;66r.ut

2 ,445 ,50  15 ,316 .50
2 ,113 .16  18 ,368 .16

70 ,202 .00  LgL ,074 .00
13 ,283 .00  34 ,258 .00

$92 ,243 .64  $283 ,704 .34
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Peti t ioner contests the def ic iencles except to the extent noted below:

FISCAL PORTION OF DEFICIENCY
YEAR NOT CONTESTED

1969
L970
r97 L

@
$112.00
$  97 .00

Petitloner cl-aims refunds of franchlse tax for fiscal- years L972, 1973 and L975

ln  the  respec t ive  amounts  o f .  $27,702.00 ,  $19,879.00 ,  and $8 ,731.00 '  p lus

ln te res t .

2. Prior to January 1, 1968, Gol-d Flel-ds Amerl,can CorporatLon ("Gold

Fields") was a Delaware corporation whol-ly-owned by Gol-d Flelds Minlng &

IndustrLal Ltd. (t'GFM&It'), a Unlted Kt-ngdon corporation that was not engaged ln

a United States trade or business. From the date of i ts lncorporat ion on

October 27, 1962 to January I ,  1968, Gold Fields maintained l ts sole off lce Ln

New York C1-ty where tt wag engaged excluslvely in the furnLshl-ng of rnanagement

services to GFM&I.

3. Pr lor to January 1, 1968, pet l t ioner,  then known as Tr i-State ZIne,

Inc., was a Delaware corporatlon who1Ly-owned by GFM&I. Trorn 1926 until

January 1, 1968, petitioner lras engaged ln the buslness of nlning, mi.ll-ing and

snelting zinc ores, prLmarLl-y in Virglnia and Tennessee.

4. Effectlve as of January 1, 1968, Gold Flelds was merged wlth and into

petLtl-oner. Petitloner rras the survlvlng corporatlon under the merger.

Petitioner changed Lts name to Gold Fields Amerlcan Corporation followlng the

merger.

5. Pursuant to an agreement dated June 1, 1960 (the rrOrl.glnal" Agreement"),

petitloner entered into a contractual arrangement with the Amerlcan Zinc

Company of Tennessee (which, after December 31, 1966, was known as the American

Zinc Company [r'Amerlcan Zincf']) to drill for, develop, mine and n111 zinc ores
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ln Jefferson County, Tennessee. Thls arrangement was referred to by the

parties as the New Market Zirnc Companyr or the New Market Mine (rrNew Market").

6. New Market nas not organized as a partnershlp (or any other entlty)

under Tennessee law or under the law of any other state. Petltloner rrag

advLsed by its Tennessee counsel, Ftanz, McConnell & Seymour, that, under

Tennessee law' a corporatlon cannot enter into a partnership because the

existence of such partnership would lnterfere nrith the management of the

corporation by lts regularly appolnted officers and would hlnder the actlvlties

of the stockholders because the eorporation would be required to surrender

certain of its por^rer and authority to new agents over whlch it had no control.

Petltloner was further advlsed by Tennessee counsel that "tLtle to propertieg

used ln the Joint venture must, of necesslty, be hel-d by the contractlng

partles separately or as tenants ln conmon.tt

7. The Orlginal Agreement was amended by letter agreements dated llay 9'

1961, August 31, 1965 and June 30, L967, and subsequent ly superseded by an

agreement dated as of July 1, 1970 (the "1970 Agreementrf) .

8. Because of the restrlctlons under Tennessee law described above, all

real and personal property employed in the New Market operation continued to be

owned indivldually by petf.tl.oner andf or Amerlcan ZLnc throughout the term of

the arrangement. Section 3 of the 0rlginal Agreement provlded as foLLows:

rrTitle to the properties, real and personal, hereln agreed to be
provided, held or made avail-able for the use and benefit of the Joint
Venturer present ly owned or hereafter acquired by the part ies hereto,
or either of them, shaLl- be held by the respective parties Ln trust
for the benefit of the Joint Venture and the partLes hereto and shall
be made available to their use, subJect to the terms and provisions
of this agreement, and shall- not be encunbered, alienated or otherwlee
dl-sposed o{ prior to the termination hereof except as may be agreed
upon by the part ies.r '
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Pursuant to Sections 2 and 6(a) (1i) of the Original Agreementr and as confirmed

ln the preamble to the 1970 Agreementr petltloner constructed at its own

expense a concentrating plant for the processlng of zl.nc ores near New Markete

Tennessee (the "Concentrating Plant'r) on l-ands owned by Amerlcan Zlnc and held

for the use of the New Market operation pursuant to Section 3 of the Orlglnal

Agreement.  Pursuant to Sect ion 6(a)(f i i )  of  the OrlgLnal Agreement '  and as

conflrmed in the preanble to the 1970 Agreement, petLtl.oner al-so provlded for

the use of the New Market operation other facilltles such as electric power

lines and machlnery and equlpment needed to suppLy or dlspose of water and to

store waste rock (together wlth the Concentrating Plant, the "MinLng FacllltLesrr).

9.  Both pr lor to and during the years at lseue, pet i t loner consistent ly

treated the MlnLng Facillties as its own property for purposes of the Tennessee

corporation franch{se and excise taxes.

10. During 1969 and L970, the Concentrating Pl-ant nas not utlLized exclu-

sively ln the operations of New Market, because it had capaclty beyond that

requlred for processl.ng New Market ores. Therefore' pursuant to Sectlon 7 of

the Original Agreement, Amerl-can Zinc shlpped lts own zlnc ore to the Concentratl.ng

Plant for custorn nill lng. Petitioner Lndividuall-y received fees for such

custom niL11ng pursuant to Sectlon 7 of the Orlglnal Agreement.

11. Durlng the f iscal  years 1969 through 1972, pet i t lonerrs dlstr lbut lve

share of the Lncome (loss) of New Market for federal income tax purposes was aa

fol l -ows:

AMOUNT OF CHARACTER OF
rNcoME (LOSS)

ordinary
ordlnary
ordlnary
ordlnary
rRc  s1231

FISCAL
YEAR-136e-

1970
I97 I
1972

( t ,450 ,227 )
7  4 ,758

1 ,592 ,996
1 ,419 ,508
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L2. PetLtloner did not qualify to do buslness in New York prior to January le

1968, the date lt merged with Gold Fiel-ds. Durtng the fl-scal years at lssue,

petLtionerrs only actlvltles in New York were the management servlces operatlons

for GFM&I previously conducted by Gol-d Ftel-ds; neither petitloner nor New

llarket conducted any mlning activl-tles l-n New York. The enployees of petitionerrs

New York operation were distinct from its employees engaged ln the New Market

operation, and no employees of the New York operatlon performed servLces for

New Market or vice-versa.

13. In L972, pet i t ioner and Anerlcan Zl.nc sold al- l -  of  the assets of New

Market to the Amerlcan Snelting and Reflning Conpany (TTASARCOT') pursuant to an

install-ment sale agreement (the "Installnent Sale Agreement") among ASARCO'

petitloner and American Zinc for payments of cash and notes, together with

contingent rlghts to recelve additlonal- paynents based upon the amount of zlnc

mined by ASARCO at the New Market locatlon and the prevalling prlce of zlnc.

New Market hras not a party to the Installment Sale Agreement and all Paynentg

thereunder were to be made dlrectLy to petitloner and AmerLcan Ztn.c.

14. In the f iscaL years 1972, 1973 and 1975, pet i t ioner recognlzed the

^followlng 
amounts of gain attrl-butable to payments under the Installnent Sal-e

Agreenent for federal- income tax purposes:

FISCAL YEAR AMOUNT OF GAIN-TiFtm'6-
215 ,981

I , 270 ,772

L972
L973
r97 5

15. (a) For fiscaL year 1969, petltloner reported New York franchlse tax

liabillty of $1 1276 based on allocated business and investment capLtal.

Pet i t lonerfs business al locat ion percentage of 9.29 percent r tas computed as

shown below.



PROPERTY
Average value of
Average value of

property onmed
Total

- 7 -

real estate rented
other tangible personal

NEI^I YORK

$329 ,  160

19 ,899
$348 ,059

;
$  103 ,850

425,008
$31656

$  39 ,670

EVERYI,IHERE

$  329 ,160

7 .35

x
$3 ,165 ,490

103 ,850
816

430,609
ffi764

14 .31

$ 637,699

6 .22

9 .29

Percentage in NY

RECEIPTS
Sales of tanglbl-e personal- property where

shlpnents made to polnts lrithln NY
A11 sal-es of tanglble personal property
Services performed
Royalt ies
Other buslness receipts

Total

Percentage ln NY

PAYROLL
I,Iages, salarLes and other compensatLon of

empLoyees

Percentage Ln NY

BUSINESS ALLOCATION PERCENTAGE

The business allocation percentage as computed by petitioner reflected the

al locat ion to Tennessee of (1) pet i t lonerfs 60 percent share of the New Market

groas receipts and payroll,, and (11) all of petitlonerts real and tangible

personal property (net of accumulated depreciatlon, depletion end amortLzatLon) t

lncludlng the Mlnlng Facllitles, utl-llzed in its ninlng activltles..

(b) In i ts Statement of Audit  Adjustnent dated February 15, 1973, the

Audtt Divislon disallowed petltionerrs clal-ned buslness all-ocation Percentage

on the followlng ground:

rrThe New York busLness allocation percentage is disallowed as there
is no provislon ln the New York State Tax Law to lnclude the invest-
ment in a Joint venture Ln the business allocatlon percentage comPu-
tation. Although the net dlstrlbutlve share may be included as Qther
business receipts,  the Corporat lon has no regular place of buslness
outside of New York.rr



-8-

The Audit Dlvlsion reeomputed petltlonerrs franchise tax llabillty on the basls

of entlre net income. Such recomputation resulted in franchLee tax llabllity

in  the  amount  o f  $21 1763.70 ,  fo r  an  asser ted  de f ic lency  o f  $201487.70 .

(c) Durlng f iscal  year 1969, pet l t loner derlved gross revenues of

$1041000 (or less than 2 percent of l ts total  gross revenues) from Lts New York

management service activLties and gross revenues of $5,27.61000 fron its share

of the New Market operat ions. Pet i t loner derlved a net prof i t  of  $777,000 fron

the New Market operation. Petitioner pald Tennessee franchlse taxes in that

year of $7,954 based on a 99 percent al locat ion factor.

16. (a) For f iscal  year 1970, pet i t loner reported New York franchise tax

l labi l l ty of  $4,559 based on al located buslness and inveatment capital .  Pet l-

tlonerfs buslness allocatlon percentage of 26 percent nas computed as shown

below.

NEI^I YORK EVERYI{HERE
PROPERTY
Average value of
Average value of

property owned

$262,760

Total-

Percentage in NY

RECEIPTS
Sales of tanglble personal property where shlpments
made to Points withln NY

A1-1- sales of tangibl-e personal property
Services perforned
Other business receipts

TotaL

Percentage ln NY

PAYROLL
trIages, salarles and other compensation of employees

Percentage ln NY

BUSINESS ALLOCATION PERCENTAGE

real estate rented
other tangible personal

x
$  140 ,  350

740 ,003
tr66'F3

$ 262,760

4,460,26L
WI

5 .90

x
$ 452,959

140 ,350

_ 745,509
$1 ,338 ,818

65 .75

660 ,969

5 .35

26 .00

$  41 ,948
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(b) In Lts Statement of Audit  AdJustnent dated February 15, 1973' the

Audit Divlslon disallowed the claimed business allocation percentage rrfor the

reasons expl-aLned l-n the statement of audlt adJustment for the perLod ended

June 30, 1969.'r The Audlt Dlvlslon recomputed petitlonerts franchise tax

liability on the basis of bustness and Lnvestment capital. Such recomputatlon

resulted in franchise tax ltability in the amount of $17,393, for an addLtlonal

tax  l iab l l - l t y  o f  $12,871.

(c) Pet l t ioner paLd Tennessee franchlse taxes of $7,909 tn f iscal  year

1970 based upon a 99 pereent al locat ion factor.

17. (a) For the f iscal  year L97I,  pet l t ioner reported New York franchlse

tax l iabl l i ty of  $2r513 based on alLocated buslness and investment capltal .

Pet i t ionerrs buslness al locat l-on percentage of 16.1 percent was computed as

shown below.

NEW YORK EVERYWIIERE
PROPERTY
Average value of
Average value of

property owned

$  264 ,048

Total-

Percentage ln NY

RECEIPTS
Sales of tanglble personal property where shlpments
made to points wtthln NY

A11 sales of tangLble personal property
Serviees performed
Other business receipts

TotaL

Percentage in NY

PAYROLL
lJages, salarles and other compensation of employees

Percentage ln NY

$  39 ,860

BUSINESS ALLOCATION PERCENTAGE

* A mathematical error on the report has been corrected.

real estate rented
other tangibl-e personal

x
$r7  4 ,717
769,675

w,

5 .80

x
$1 ,602 ,815

L7  4 ,7  L7
770 ,797w

36 .70

$  685 ,816

5 .  81 *

16 .  10
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(b) In Lts Statement of Audit Adjustnent dated February 15, 1973' the

Audlt Dlvision disallowed the clalmed busLness allocation percentage rtfor the

reasons explained on the statement of audlt adjustment for the period ended

June 30, 1969.rt  The Audit  Divis l .on recomputed pet i t lonerfs franchise tax

llabtJ-lty on the basls of buslness capltal. Such reconputatLon resulted 1n

franchise tax liabiltty ln the amount of $19,893, for an addLtlonal tax llabtltty

o f  $ 1 6 , 2 5 5 .

(c) Pet l t ioner paid Tennessee franchlse taxes of $8r004 ln f iscal  year

1971 based upon a 99 percent al locat ion factorr and a Tennessee excise tax of

$ 3 , 8 4 0 .

18. (a) For the fiscal- year 1972, on its origlnal return' petltloner

reported New York franchise tax l-LabLllty of $281471 (plus a 25 pereent aurcharge)

based on allocated entlre net income. Petitioner included ln such entlre net

income both investment income and the galn resultlng fron the eal-e ln calendar

year L97l of the New Market assets, and allocated such entire net income on the

basis of a buslness al locat ion percentage of f8.87 percent '  eomputed as shorf ,n

below.

NEW YORK EVERYWHERE
PROPERTY
Average value of
Average value of

property owned
Total

Percentage in NY

RECEIPTS
Sales of tangible personal property where shipnents
made to points wlthin NY

A11 sales of tangl-ble personal property
Services performed
Other buslness recelpts

Total

Percentage in NY

real estate rented
other tangibl-e personal

$239,664

9 ,263w

;
$ L 5 4 , 7 7 5

10 .05

x
$r ,270 ,499

L54,77 5
668,760

s4@
39.27
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PAYROLL
Wages, salarles and other compensation of employees fi 231697

Percentage in NY

BUSINESS ALLOCATION PERCENTAGE

$ 325,497

7 .28

18 .87

(b) Petitioner subsequentJ-y ftLed an amended franchlse tax report

dated September 12, L975 (the "Amended Report") and two clalms for refund wlth

respect to f iscaL year 1972, one ln the amount of $191753 dated JuJ-y 24, I973t

and the other in the amount of $2,949 dated September L2, 1975. The Anended

Report and the claims for refund were based on (i) the exclusion from lts

entire net Lncome of the gain derLved from the sal-e of the New Market assets,

and (11) the appl-ication of former regulatlon section 4.40 which permitted the

allocation of investment lncome and investment capltal on the basis of the

taxpayerrs investment allocatlon percentage rather than the buslness aLl-ocatlon

percentage. On the Anended Reportr petltioner clalmed an Lnvestment allocatlon

percentage of 0.6173 percent and reported investnent lncome of $661r098 attr lbu-

table to Lnterest recelved on certlfLcates of deposit and investments ln the

General Motors Acceptance Corporatlon, Azcon Corporation, Consolldated Gold

Ilelds, Ltd., Fastnet Inc. and the Amerlcan Sneltlng and Refining Co. The

Amended Report showed total tax liabil-lty of $769 based on allocated capltal-.

(c) In i ts Statement of Audlt  Adjustment dated October 28, 1981' the

Audit Division disall-owed the buslness allocatlon percentage cLalmed on petl-

tlonerrs orlglnal franchise tax report for fiscal- year L972, recomPuted the

lnvestment income claimed thereon, recomputed the lnvestment allocatlon percentage

clalmed on the Amended Report, and recomputed petitlonerrs franchlse tax

l labi1i ty on the basis of ent i re net lncome. Pet l t lonerrs franchlse tax

llabiLlty as so recomputed was $1491343, for an additional tax l-lablllty of

$I20r872 (over the amount reported on the or lginal  return).
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The Audlt Divislonrs reductlon of petltl-onerfs investment lncome from

$661,098 to $I91747 resulted from the excl-uslon from lnvestment income of

amounta denominated on the Aurended Report as ttAzcon Corporation Interestrt,

rrConsol-idated Gold Fields Ltd. Interestrf and "Amerlcan SmeltLng and Reflnlng

Co. Interestrt. The reason stated for the exclusion of these amountg ltas aa

fol-lows:

t tAdvances to aff l l iates are not rother securl . t lest as def lned by Sec.
3.31(c) rul lng of the State Tax Conrmisslon, 3/14/62, but they are
business capital  per TSB-M-8O(7) (c) and M-78(6)c REv. Accordlngl-y,
income derlved fron thl-s source may not be allocated at the lnvestment
al- locat lon percentage. t t

The Audl-t Divisionrs adJustnent of petltionerrs lnvestnent allocatlon

percentage resulted from the computatlon of that item wlthout regard to petl-

t ionerrs investnents ln Azcon Corp.,  Buel l  Engineering Co. and Consol ldated

Gold Fields Ltd. These lnvestments were excluded under the rationale set forth

above for excluslon of certain Ltems of lnvestment lncome.

(d) Durtng flscal year 1972, petitioner derived gross revenue from ite

management servlce actlvities ln New York Ln the amount of $I54r775, resultlng

ln net lncome from such operat ion of $961865.

(e) Pet l t loner pald Tennessee franchl.se taxes of $4,195 based upon an

al locat l ,on factor of 50 percent and Tennessee excise tax of $138r863 for f iscal

year 1972. In computing net income for Tennessee excise tax purPoses, petltioner

Lncluded thereln capLtal-  gain ln the amount of $3'101,612.

19. (a) For flscal year 1973, petitioner reported New York franchise tax

l iabi l - t ty of  $20r004 based on ent lre net income, plus an I 'Addlt lonal Charge" of

$51001. Pet l t loner al located 100 percent of i ts net income to New York, but

excluded from entlre net lncome $2151981 of instal-lment income derived from the

sale ln calendar year I97 1 of the New Market assets.
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(b) In i ts Statement of Audit  AdJustnent dated October 28'  1981, the

Audit Divislon recomputed petltionerts franchise tax lLabllity for flscal year

1973 by lncludlng in ent l re net income the $215,981 of lnstal lment galn that

had been excluded by petltloner. The Audtt Dlvlsl-on all-ocated 100 percent of

entl.re net lncome as so recomputed to New York and recomputed petltlonerts

franchise tax llabillty on the basLs of entire net lncome. Such recomputation

resulted in franchlse tax llabiltty Ln the amount of $39 1442.

(c) Petltloner clal-ms a refund for fiscal year 1973 ln the amount of

$19,879 based on the appl lcat lon of former regulat lon sect l .on 4.4O.

20. (a) For fiscal year 1975, petitioner reported New York franchlse tax

liabtllty of $125 based on the statutory mlnLmum llabllity. In computlng

entl.re net income, petitioner excluded $1 12701772 of installment income derlved

from the sale in calendar year 1971 of the New Market assets and reported a net

l-oss for the year. Petltlonerrs franchl,se tax report showed prepaynents and

credits total- ing $8r856. Pet l t loner therefore lnl t la l-1-y requeeted a refund ln

the amount of $8,73!,  but requested at a later date that $444 of thls amount be

appl ied to 1975. The net refund clal-med was thus $81287.

(c) The Audit Divislon denied in full petitloner's claim for refund

wLth respect to f iscal  year 1975 by a l -et ter dated October 28, 1981. The Audlt

Divis ion asserted that the $1r2701772 of lnstal lnent gain should have been

included in entire net income. The Audlt Division also stated:

ttThe tax due on capltal- based on the excl-usion of radvances to
affil iatest per our Statement of Audit AdJustrnent for the perLod
ended June 30, 1972 woul-d have generated a tax due of $1.0'082 in Lieu
of  the  $125 repor ted . "

Petitlonerfs franchise tax L1abt1-ity as recomputed by the Audlt DivisLon on the

basis of revlsed net lncome was $161642.
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2L. Pr ior to 1974, pet i t ioner or.med none of the

during 1974, pet i t ioner acqulred 13.42 percent of the

22. During 1972, 1973 and 1975, petLtLoner owned

Buel1 Engineering Company, Inc.

23. During 1972, 1973 and 1975, pet l t loner omed

Consol idated Gold Flelds, Ltd.

24. DurLng 1972, 1973 and 1975, pet i t ioner onmed

ASARCO.

25. Pet l t ioner submitted, 62 proposed f indings of

been adopted with the exception of proposed flndings

whlch are not establtshed by the evidence.

stock of  Azcon Corp. ;

stock of such corporatlon.

none of the stock of

none of the stock of

none of the stock of

faet, all of whl.ch have

17,  19 ,  2L ,  22  and,  23

CONCLUSIONS OF LAW

A. That during the f lscal  years at Lssue, Tax Law sect lon 210.3(a)( )

requlred that any corporation, whLch dld not malntaln a reguLar place of

business outslde New York, all-ocate all its buslness income and capital to thls

state; the regulations promulgated under saLd provision and effective for the

perlod under consideration defined a regular place of business, ln reLevant

part ,  as [any bona f l .de off ice (other than a statutory off tce),  factory,

warehouse, or other space which ls regularly used by the taxpayer t-n carryLng

on l t s  bus lness" .  (Former  20  NYCRR 4.11 [b ] . )

During the years 1969, I97O,1971 and L972, pet l t loner owned and

operated a zLnc ore concentratl-ng plant and other mlnlng facilities in Tennessee,

thereby entitl lng it to all-ocate its income and capltal- within and wlthout this

state during those years. At sueh facl l i t les, pet l t loner processed ore for the

benefit of the New Market Jolnt venture and also, separate and apart from the

venturer performed custom mllllng for American Zlnc. It ls notabl-e that
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petltioner calcul-ated and paid Tennessee franchlse tax durlng fiscal years

L969r 1970 and 1971 based on a 99 percent al locat ion factor,  and durlng f lscal

yeat L972 based on a 50 percent factor.

Because New Market constituted a Joint venture, lt does not foll-ow

lpso facto that petitLoner is unable to treat its Tennessee operations as its

own place of business. Petitioner held the plant and equipment in lts oltn

name. Further, the Court of Appeals recognized, in Matter of Fischbach and

Moore, Inc. v.  State Tax Comm. (36 N.Y.2d 605),  that Jolnt venture income ls to

be Lncluded in the total amount of corporate income which ls subject to alloca-

t ion. (See also 20 NYCRR 4-6.5, ef fect ive Apri l  L,  1981, whlch requlres a

taxpayer whlch is a partner ln a partnership to rrallocate its proportlonate

part of the partnershlpts propertyr recelpts and payroll wlthin and without New

York State ln computing lts business allocatlon percentage.tt The term rrpartner-

shlp" ls deflned to include joLnt ventures and other similar unincorporated

ent i t ies .  )

With regard to the remaLning years for which petltioner clalmed an

allocatlon, fl-scal- years 1973 and 1975, lre are unable to conclude on thls

recoid that petltLoner maintained a regular pLace of buslness outslde New York.

B. That for any fiscal year at issue for which petitioner has been denied

an allocation of lts lncome and capltal, petltloner requests the Comlsslon to

exercise the dlscret lon granted by sect ion 210.8 to exclude from pet l t ionerfg

entire net lncone the income derlved from its Tennessee operations and fron the

sale of l " ts Tennessee assets. Pet l tLoner aLso seeks to exclude from i ts f l -scal

yeax L972, L973 and 1975 ent ire net income, gain real ized on the sale of i ts

Tennessee assets, c i t ing People ex re1. Sheraton Bldgs. v.  Tax Com. of State

o f  N . Y .  ,  1 5  A . D . 2 d ,  I 4 2 ,  a f  f d .  m e m . ,  1 3  N . Y . 2 d ,  8 O 2 .
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PetLt ionerrs rel iance upon sect ion 210.8 is misplaced. Sald eubsect ion

authorizes the Conrmissl-on, Ln l ts discret lon, to adJust a corporate taxpayerfs

buslness or investment al locat ion percentage to properly ref lect i ts act iv l ty '

business, income or capital-  within this state.

During f iscal  years 1973 and 1975, pet i t ioner evldent ly real lzed

lictle, lf any, incone from mining actlvltles in Tennessee and dld not fl1e

Tennessee returns. No lnequity arises from the inclusion of any snall amount

of ninlng income and the lnstall-ment galns ln entire net lncome where Petltloner

maintained a regular place of busLness only within thLs state, and where for

earller years petl,tLoner consistentl-y included the recelpts and expenses

attributable to its Tennessee operatlons t-n conputlng New York entlre net

income and consLstentl-y included the property, recel-pts and lrages pertainlng

thereto ln the business all-ocatlon formula.

C. That the constitutlonality of the New York statutes and of the appllca-

tlon thereof ln parttcular instances is presumed at the admlnistrative LeveL of

the Tax Conmlssion.

D. That the final issue before us is whether petitlonerfs advances to

Azcon Corporation, Consolidated Gold Fields, Ltd., and Amerlcan Smeltlng and

Reflning Co. constituted Lnvestment capital, so that lnterest recelved thereon

constltuted investment lncome. Tax Law sectlon 208.5 furnishes the definltlon

of the tern |tinvestment capitalrr for purposes of Artlcle 9-A as follows:

ItThe term tlnvestment capitalt means investments in stocks, bonds and
other securitles, corporate and governmental, not held for sale to
customers ln the regular course of buslness, excluslve of subsldiary
capital- and stock issued by the taxpayerr provided, however, that, ln
the discretlon of the tax eomrLssion, there shal-l be deducted from
Lnvestment capital any llabilities payable by their terms on denand
or within one year fron the date lncurred, other than loans or
advances outstanding for more than a year as of any date durLng the
year covered by the report, which are attrlbutable to investment
c a p i t a l  . . . t t .
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Among the factors to be consldered in determining whether particular instruments

are securities withln the meanlng of the above-quoted provision are the followlng:

(1) whether they are of the type customarlly sold on the open market or on a

recognized exchange; (2) whether they are designed as a means of Lnvestment;

(3) whether they are cormonly recognlzed by investors as securlties; (4)

whether they are issued for the purpose of fLnancing corporate enterprlses and

provldlng a distrlbution of the rights ln or obltgatlons of such enterprlses;

and (5) whether, once issued, they are traded as investments. Former 20 NYCRR

3.31(a)  and (c ) ;  Mat te r  o f  Avon Produc ts ,  Inc .  y .  S ta te  Tax  Conrm. ,  90  A.D.2d

393.

There ls little basLs Ln the record to conclude that the advances ln

quest ion possessed any of the aforementioned character lst ics of securi t ieg.

The Audit DLvLsLon thus properly treated petitionerIs lnterest Lncome therefrom

as business lncome.

E. That the petLtion of Gold Fields Minlng Corporation, fornerly Gold

Fiel-ds Amerlcan Corporatlon, ls granted to the extent lndlcated in Concluslon

of  Law "Ar t ;  the  no t ices  o f  de f ic iency  fo r  f l sca l  years  1969,1970 and 1971

(except as agreed to by pet l t ioner) are cancel led; the Not lce of Def i .c iency for

fiscal yeat 1972 is to be nodtfied in accordance wLth Concluslon of Law rrArt but

is otherwise sustalned; the Not ice of Def lc l ,ency for f iscal  year 1973 ls

sustaLned; and pet i t lonerrs cl-ains for refund are denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR 14 1985
PRESIDENT


